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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C, poMd3

B-177580 Avgust 21, 1973

My, Royal L, Sima, National Vice President

American Federation of Government Employecs

4742 North Broad Street

Philadelphia, Pennsylvania 19141 -

Dear Hr, Simag

: Peforence is nmade to your letter dated March 10, 1972, roference
L11902, requesting on behalf of James M, Slattery, Robert A, leilwman,
Helen i, Mulhearn, Massino J, Tecco, Arthur J, lorten, Blvin J, lorrow,
John Brennan, and John E, Zvirblig, employmes of tho Defense Supply
Agency (DSA), that we reconsider their claims for additional pay for
-the poerformance of hazardous duty,

The eight employces involved ave assigned by Pefanase Contract
Administration Services Reazion, Philadelphia, to quality control duties
at the facilities of Atlas Chemical Industries, Incorporated, a Govarn-
ment contractor, to assura that ammunition items accepted for the
Government from the contractor meet all contractual vequirenents. In
requasting the hazardous pay differential for these cuployees, Mr, Slattery
stated in the claim he submitted to his agency on Octobar 6, 1969, that
the enployees' "apocific dutics on an explosive operating line are to
perforn inaspection of tha consecutive steps in the manufacturing of
dotonators, primers, fuses, igniters, boosters, aquibs, leads, explosive
migoile bardwure, maaufacture of axplosive powder, reefer line cutters,
actuators, and gas gencrators," Thus it appears that in performing their
duties thesa employecs are nacessarily exposed or in close prowimity to
explosivae and incendiary materials which are generally cousidered to be
unstabla and highly scnsitive. Accordingly, cthay contend that they are
entitled to a hazardous pay differential,

Our settlement letters of December 28, 1971, disallowed tho employecs'
¢laims stating that there ie no husis for paymeut of a hazardous pay dif-
forential under 5 U.S.C. 5545(d), sfuce the hazardous dutics of the
claimants were neither irregulax nor intermittunt and since the hazard
involved in the performanca of their duties appeared to have been a fac-
tor in fixing the grades of thair positions rnd in deternining the neces-
sary qualificacions for appointment to such positions, You have taken
exzeption to the {indirg that the hazazd fuvolved was or appeared to be
s factor in fixing the gradeo of the employaca' pesfitions and request
further factual substantiation for thia finding.
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Sactiou 5545(d) of title 3 of the United Statep Code provides in
pertinent parts -

"The Coumission shall establish a schedule or
schedules of pay differentials for irregular or inter- -
nittent duty involving unusual physical hardship or
harard, Under such regulations as the Comispion nay
prescribe, and for such minimun periods as it deternines
appropriate, &n enployea to whon chapter 51 and sub-
chaptar IIX of chapter 53 of this title applien is
entitled to ba paid tha appropriate differcntial for
any period in vhich ha 18 aubjected to physical hard-
ship or hazard not usually involved in carryiug out .
the dutias of his position, However, the pay differentisl—

(1) does not apply to an erployee in a position
the classification of which takes into account the
degrce of phynical hardship or hazard involved in
the performanse of the dutica thercof; and

"(2) mnay not exceod an amouut equal to
25 parcent of the rate of basic pay applicabla to
the employee,"

In implomonting the above provision, section 550,904 of the Civil Service
Regulations (5 CFR 550,904) provides:

"(a) An agency shall pay the horzard pay dif-
forential listed in Appendix A to an employea who
is soaigned to and performs any irracular or inter-
mittent duty spacified in the appendix when that duty
is nnot usually involved in carrying out the duties of
his position., MHazard pay differential way not be
paid an employee when the harardous duty has been
taken into account in the classification of his
poaition.

"(b) For the purposs of this sectiont
"(1) 'Hot usually {nvolvad in caiTying out the

duties of his position' means that even though the
harardous duty may bo embraced within the employee's
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position description it is not performed with-sufficient N
regularity to constituts an elecent in fixing the gradeo
of the ponition,

""(2) '"Has been taken into account in the classifi- .
cation of hia poaition' weana that the duty conatitutes
an olenont used in establishing the grada of the position,"

In thios context "ponition" is dofined as "® # % the wvork consirting of tha
dutics end responcibiliticn, eesigned by competent authority for parformnnou
by en employeo,' 5 CFR 511,101(s),

In tho present case lr, Slattery in his request for the hazavdous °
pay differentinl stated that the inspectors concerned "are expesed 100 per-
cent of thelr inapection tize to the hazard of a major explosion, ov
ouffer pogssihle injury as a result of ninor explosion (accidental) vhilo
performing or witnosaing teats.'' Furthermore, the report of a survey tean
appointed to review the hoazarda dinvolved in the clainantsg' jobs included a
deternination that the time apent by the enmployeas nerforning duties vhich
exposed them to explosive materfales accounted for 86 porcent of their
working hours with the renaining hours spent in the office and for travel
between buildings and in tho nanufacturer's conplex, Tho survey tcen
wvhich i1ssued that repnrt included lr, Slattery as wecll as adninistrative
and technical porsonnel of the Defense Sunnly igency and thae contractor,
Conclusiona as to the tima spent on hazardous dutien were based on of-
ficial roports of the dutics parforned for the period of July 1969
through MHay 1970. Thua the praesent record clearly indicates that the
dutics perforued by cach of tho employceas which expose hin to cunlesive
materinls arae performed regularly on a day~to-day banis and conatitute
the noraal duties of his positior rather than hazardovs duties vhich are
perforned only irragularly and internittently, Under the statute a pay
difforential is authorized only fur irrecular or intermittont duty in-
volving physical hardaship or hazard and only then if those factora were
not uosed as a basis for clapsifying the position.

Clearly the duties for which difrerential pay is clafined may not
vnder any rcaronable viow be regarded as '‘rregular or interuittent" so
a8 to cona wichin the scope of the authoriring statute, Therefore, the
disallowance of each of tha clains was correct und on review hereby is
sustained,
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The rocord in the present case 18 not entirely clear on the matter
of vhat consideration wna given to thy hazardous dutics porformed by tha
claimants in the classification of thoir positions, We find no indicction,
hovever, that tha classification of the positions involved vas ever made
the eubject of an appeal to the formiesion as provided by regulation,
5 CFR 511,601 et seq,

Sinca questiona ardsing with ronpect to the clasoification of
ponitions are nattery solely within vhe \urisdiction of the ernnloying
agency (5 U,6,C, 5107) and the Civil Sarvice Co:mission (5 U.5.C. 5110,
511, 5112) this Office is without nuthority to conaider or pass upon
the validity or propriety of classification actions of exeentive agencios
or to entertain claims for additional pay basecd uper contentions that
classification act¢ions are ioproper or inappropriate.

Sincerely yours,

For tha, Cormptroller General
of the United States





